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Supreme Court or the Hawaiian Inl¬
ands In Equity

G AY Wiljvktg vs John H Paty and
Sambel Parker

rjjorr chincexxoc todd
Opinion of the Cfmtttrlhr

This is a bill in equity to redeem
certain shares of stock held by de-
fendant

¬

ns a pledge and for an ac-

count
¬

etc
A snecinct narrative of the transac

lions bet ween tho parties derived from
the evidence is as follows

On the first day of JulylSTS G W
Wilfong being the owner of twenty
six shares of the canital stock par
value being 500 each of the Hawai¬

ian Agricultural Company a domestic
corporation pledged the same to C
Brewer Company as collateral se¬

curity for the payment of his note to
them for 6000 payable in two years
with interest at ten per cent per an¬

num The stock was pledged by an
instrument in writing the certificates
thereof being delivered to C Brewer

Co and tho fact noted on the stock
book of the Haw Agricultural Com¬

pany
On the 27th December 1S79 John H

Paty and Samuel Parker being then
the owners of a certain tract of land
and certainother property in Hania
iua Hawaii constituting a sugar cane
planting enterprise agreed in writ¬

ing to sell the same to iEr Wilf ong
for the sum of 10000 who agreed to
give to Parker and Paty a mortgage
upon said premises to secure the pur
chase price and to include in the said
mortgage the twenty six shares of
Haw Agr Cos stock then held by C
Brewer Go as securitvf or Wilfonsfs
note On the Hth January 1SS0 the
conveyance from Parker and Paty to
Wilfong and the mortgage from AYil
fong back to them were executed and
shortly thereafter delivered The
mortgage contains no reference io this
stock Paty says it was omitted by
mistake of the conveyancer as he be ¬

lieves and AYilfong does not under ¬

take to say why it was omitted
Meanwhile AYilfong took possession
of the plantation and carried it on
Messers Schaefer Co acting as his
agents and advancing the necessary
funds and receiving the sugar ATessrs
Paty and Parker were responsible to
Schaefer Co for these advances In
April 1SS0 Mr Paty sent to Mr ATil
fong the following letter for him to
rign

Hoxokaa April 1SS0
Jfassn 3racr Cc ITeMlzlx

Grynrsrrv I have given io Messrs
Parker and Paty a mortgage which
inclndasthe twenty six shares of stock
in the HawaiianAgricultural Com-
pany

¬

now held by you as collateral
security to my note to you of CO00
After the satisfaction of your claim
against me under tne said note
which bears date July 1 1S7S you
are hereby nuthoriredT to deliver to
said John H Paty one of the mort¬

gagees the shares remaining in your
handsof the said siock named above
and his receipt therefor will ba yonr
full acquitance from farther respond
bflity on this behalf

Your obt servant
GAYAYhjong

AYilfong signed and dated it on the
Sih April and returned it to Paty
writing also a note to Paty of the
same date in which he says I have
signed the enclosed letter to be for
warded to C Brewer Co

In the same letter AYilfong writes
to Patv My late letters from Eau
speak in high terms of theyoung cane
at Pahala I feel sure thatPahala
will pay and the stock worth the face
and interest on the money invested

2vothing further was done between
the parties as regards these shares
until January 16 18S2 when as C I

Brewer Co were nressinir AYilfonsr 1

and will obliged if you au- -
them isae tne requisite
of the shares to me I

I fought heaving of
Pahala Plantation by of

sent direct

31 to Parker and Pnty of the mort
gaged property It recites

That whereas said party of the
first part AYilfong is indebted to said
parties of the second part Parker and
Paty in the sum of forty thousand
dollars according to the tenor of four
promissory notes dated January 14
AD 1SS0 and is also owing thoint cr¬

est upon said notes the sauio being
secured by mortgage of oven date
with said notes recorded Lib 65 fol
26 2S and whereas said party of the
first part is unable to pay said notes
and desires to surrender to said par ¬

ties of tho second part all of the pre ¬

mises and other property secured by
said mortgage Nowtherefore in
consideration aforesaid and of one
dollar c

The property in this mortgage is
conveyed as well as some property
subsequently acquired by AYilfong
and salso the Eqnitv of Bedomption
of AYilfong

Mr Paty says the object of this
conveyance was to acquire ownership
of the property without foreclosure of
the mortgage the enterprise was not
paying andhe wanted to get tho prop-
erty

¬

back He does not think it was
intended to be a full discharge of the
indebtedness but has never demanded
it since He employed Mr Wilfong
as manager of the plantation since
the conveyance back and has paid him
wages but not in full not deducting
anything on account of former in¬

debtedness AYilfong says the con-
veyance

¬

was to discharge all his in-
debtedness

¬

I was to Jose my four
years work and they were to take
everything land live stock carts im-
provements

¬

a I had built houses
and thus spent about 8000 on

the place
Paty says he always considered the

shares in question as his but both he
and lliong admit that there was no
conversation about them at the time
of the conveyance of the mortgaged

of the evidence has been
stated for an understanding of the
case The first question I have to de
cide is whether the evidence discloses
a sale of the 26 shares in the Hawn
Agr Co to Paty The law is not dis-
puted

¬

as laid down by Coltyrooke on
Collateral Securities Sec 2S7 that
when certificates of stock have
pledged as collateral security and the

has even gone so far as to
ave the stock transferred to him on

the books of the company and has re-
ceived

¬

a new certificate in his own
name so as to become vested with the
legal title to the siock equity will re-
lieve

¬

and will decree the stock to be
surrendered upon payment of interest
and assessments subject to credits for
dividends Parol testimony will be
received to show that the transfer
though absolute in form was intended
as collateral security only

The cases sustain the text
Brick vs Brick 93 TJ S 514
Newton vs 10 Allen 505
McMahon vs Macy 51 N Y 161
Pinkerton vs Railroad 42 X H

424 and many other cases
Upon the evidence above sketched

I think it is incontestible that AYi-
lfong

¬

never intended to make an abso-
lute

¬

sale of the stock to Paty His
correspondence shows this More-
over

¬

that Paty so regarded it is evi-
dent

¬

from his statement in the letter
of April 4 1SS2 that he had taken up
the note 6000 at C Brewer
Cos and had collected 390 for the
dividend of March 31 for tehick he Acd
pizcx credit U Wilfong If he had bought
the stock the dividends were his and
not AYIlfongs He asks in this letter
that AYilfong authorize C Brewer
Co to make the required transfer of
the shares to him But ihe shares
had alreadv delivered to him by
C Brewer Co- - when he boucht the I

for ihe payment of the note Mr Paty j pote on January 17 1SS2 and I think
promised llfong that he would take tnere is no aouot mat ne wouia nave
it up which he sccordinglv did on been entitled to the possession of the
the next day paying them 6000 for j security npon his buying the note
the note which was worth with inter-- j without any express authorization
est for two rears less 520 dividends j from YYiifong
on the 26 shares declared 1st Januarv i But counsel for defendants takes
1SS2 6680 The note was endorsed j the position that though the shares
over to Paty --without recourse and were never absolutely sold by AYil

the stock delivered to him On the fong to Paty they were pledged by
Companys stock book the transact AYilfong tb Parkerand Paty as part of
ions werenoted of CBrewerCos ihe security for ihe purchase money
release of the shares and that they j of the planting interest in Haniakua
were held bv Mr Patv as colIateraL and that this lien is still subsisting

On the 4th April 1SS2 Paty writes and plaintiff is not entitled to redeem
to AAHfone --I have taken tro vour the shares without paying the remain
note for 6000 at C-- Brewer 3cCo ing indebtedness This is a question

of considerablefeel rill
thorire
transfer haTe

for

difficulty
Does the letter of AYilfong to C

Brewer of April S 1SS0 quoted
collected 39D for the dividend 31 j above m full constitute a pledge of
Mar three oer cen- t- and have given the shares to Parker and Paty I
von credit for the amount i think not The essential to the valid- -

TJuderdate of April 6 Wilfon re-- ity of a pledge that the article should
plies to Paty acknowledging receipt be delivered to the pledgee does not
of letter of April 4 and --I am in this case The shares re
glad to noticeyou have collected 390 mained in C Brewer Cos posses
oividend of last quarter on BL A sion for nearly two years after this
stock and hope it will be kepup i letter The letter was written under
which I ihinh it wilL I am not sorrv the impression that the mortgage of
that the up the

report such a
committee as was up by

been

Fav

been

Co

savs ejdst

Go

lith January 1SS0 covered tnese
shares and it was C Brewer Cos
authoritv from TVilfong to deliver

rs The next dsT April 7 AYilfong them to Parker and Paty whenever
wrote to C Brewer EGo --Tlease the note which they were collateral in
make a complete transfer of all mv C Brewer Cos hands should be
stockinH- - A Co to JohnBL Paty paid But it did nothave the effect

He writes me that he lias paid you of pledging the shares then and there
the amount of my note 6000 and to Parker and Paty
fskTi it ud by so doing you will It is possible that Parker and Paty
oblige yoursicw could have by resort to equity en--

On the presentation of fl letter io forced the agreement of December 27
C Brewer Co thev made an entry 1S79 wherein Wilfong agreed to mort
inthe stock book of the Hawn Agf gage the shares and obtained a decree
Co as respecting VYBfongs shares of specific performance bat ihe law is
April 7 Si sold and transferred to clear that where a security has been

3Hr Paty3 j pledged for a particular obligation
Tn 1SS4 Messrs Parker and Patv tne pieagee is not permuted to retain

snd 5 ifc iiiferes sad TH inelnal of to tnat eHect Ms must deliver it to
the purchase zsonej had aos thepiedgor when the particular obli
bffii naid bv TY3fozr and fee was ow-- sation forwhichitwas security is di- -
ingin addition some S250M to the j charged- - See Colbrooke CoL Sec 97
agents for advances feir which thev and authorities there cited j

Parker and Paty were resoonsibiel But after the mortgage had been S

thev would close the f3r m in I made in which the shares were omit-- i
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case which can bo held to be n valid
pledge of the shares as collateral se¬

curity for tho purchase uiouoy of the
plantation

Tho loading case of Casey vs Ca
varoo 96 TJ S 467lis to tho effect that
in order to constitute n valid act of
pledge ns against third parties tho ne¬

gotiable instruments which wero used
as collateral security must not only
have been delivered as such but bo
continued in tho possession of the
pledgee

lam referred by counsel for de ¬

fendants to Parshall vs Eggert 54 N
Y IS where it was held that ono who
has a contract for a pledgo ineffectual
for want of delivery of tho goods may
obtain a subsequent delivery and thus
validate the v dgo ovon as against
an intermediate creditor

In tho apparent conflict of author
ity between tho N Y Court of Ap¬

peals nd tho Supremo Court of the
TJ S I prefer to adopt tho views of
tho latter In tho case before me
there are no rights of third parties
intervening to invalidate the pledge

In the case before mo tho possession
of the shares has remained continu-
ally

¬

in Patv after ho paid the noto on
the 17th January 1SS2 But the
shares wero ti asft nvd to his posses-
sion

¬

when they were ucsuuUy delivered
not in pursuance of tho letter of tho
Sth April 1SS0 in order to be in
Patys hands as additional security
for tho purchase money of tho plant-
ation

¬

out by tho authority of tho
verbal request of AYilfong to Paty on
the ISth January 1SS2 to take up his
note to u Brewer k uo to receive
the shares as collateral to tfiis obliga- -
tion

But even if it were otherwise and
if I should find that the shares vereso
pledged is there remaining any in¬

debtedness of AYilfong to Parker and
Paty on account of tho plantation
purchase which AYilfong is bound to
discharge before he can be entitled to
the possession of the shares

The general rulo is stated in Loud
vs Lane S Pick 518 to bo thus

AYhen the legal title by the mortgage e
becomes united with the equitable
title so that the owner has the whole
title the mortgage is merged and ex-

tinguished
¬

by the unity of possess-
ion

¬

tThe quesiion whether tho mort
gage is extinguished or not rests
upon the intention actual or pre-
sumed

¬

of the person in whom the in
terests are united

1 Jones on Mortgages Sec 848
But if the owner has an interest

in keeping these titles distinct or if
there be an intervening right between
the mortgage and the equity there is
no merger Id In fact the doc
trine of merger springs from the fact
that when the entire equitable and
legal estate are united in the same
person there can be no occasion to
keep them distinct for ordinarily it
could be of no use to the owner to
keep up a charge upon an estate of
which he was seized in fee simple
but if there is an outstanding inter-
vening

¬

iitle the foundation for the
merger does not exist and as a mat-
ter

¬

of law it is so declared
Stantons vs Thompson 49 N S

352
In Findlay vs Hosmer 2 Conn 353

the Court say And although it is
true as a general proposition that
where the mortgagee purchase of the

yet this is because a presumption
arises from the nature of the transact-
ion that such was the intention of
the parties

From the evidence presented I
think Parker and Paty intended the
mortgage debt to be extinguished by
the deed of TYilfong to them of the
plantation property that which was
mortgaged and also that subsequently

intervening title or right exists in
this case to make it their interest to
keep the title distinct

Having arrived at this conclusion
it follows that Parker and Paty are
not authorized to retain the shares as
security for the plantation debt for
the debt is paid Even if the shares
were validly pledged to Parker and
Paty io secure the plantation in-
debtedness

¬

and assuming that the
mortgage is not extinguished bv the
deed of ilarch 31st 1SS4 the sale of
the shares by Paty is irregular for
TYiUfong was by all the authorities
in the absence of a contract to the
contrary entitled to a reasonable
noiice of the time and place of sale
to enable him to be present and guard
his interests Colbrookc Sec 33L

The sale should be public and the
sale to himself privately made is a
breach of the good faith required be-
tween

¬

pledgor and pledgee
But the shares are validly pledged

to Paty as security for the 6000
note and Wilfong is entitled to re-
deem them

Let a reference be had to a Masier
to ascertain the amount of principal
and interest due on ihe note and the
amount of dividends received byPaty
and on VYilfongTs paying the balance
due he will be entitled to the possess
ion of the shares

Decree accordinelv
S B Dole for plaintiff j PM Hatch

for defendants
Honolulu March 26 1S87
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W S LUCE
Wine and pirit Merchant

Campbells Fire proof Block Merchant St
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ALES WINES AND SPIRITS

AT THE LOWEST MARKET RATES

HAS JUST RECEIVED FROM EUROPE PER MARTHA FISHER AND

GlENGABER A FINE ASSORTMENT OF

WINES BRANDIES GINS Etc Etc

Eosss Royal Belfast Ginger Ale

FRESH INVOICE OF THE CELEBRATED

Solera Sherry Key Brand Gin

In Large and Small White Bottles
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Being Sole Agent the Celebrated firm of

S LACHMAjSt CO

115G

for

Dealers San Frahclsco California
Is guarantee as to the

Yery Superior Quality of His

CALIFORNIA WINES
Special attention is called to his fine assortment of

Liqueurs Champagnes
3H tC E5tC

PACIFIC HARDWARE CO Limited
Successor to Dillingham fc Co and Saml Nott

FORT STREET

Large Invoices of New Goods Just at Hand
Comprising new ana Staple Lines

Hardware Agricultural Implements Tools Lubricating Oilsand Compouud Kerosene Paints Turpentine Var-
nishes

¬

Fence Wire and Staples Silver Plated Ware HouseFurnishing Goods Agate Ware Tinware Stoves and Ranges

Chandeliers Lamps Lanterns Powder
iob fcnot and Caps Wire Cloth Etc
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Etc
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Oil Oil
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BLAUKENHE J3I NOLETS OLD DOUBLE BERRIED HOLLAND
TX CLEAK CRYSTAL BOTTLES

C MEIJER COS TALJI TREE GIN

Duncan Gilmour Cos Celebrated Scotch Whiskies
GLEXLIVET ST CLAIR HIGIILAXdJ BEN AVOX ETC

JS The aboTe Goods and a Full Assortment of all the Best Brands of --so
TYIXES SPIRITS ALES BEERS CALIFORNIA WINES ETC

Wt OFFER FOR SALE AT UNUSUALLY LOW RATES
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CASTLE COOKE
Would respectfully call renewed attention to their

LAEGE STOCK OF STANDARD GOODS
Especially selected to meet the demands of

Planters Sugar Mills and Mechanics
Recent large arrivals enable us to fill orders with increased

and unremitting attention to the wants of our patrons and replenfaffi
stock from San Francisco New York and England to disappoint ou7 cStomers but rarely To catalogue our varied stock or properly de-
scribe ¬it would take an entire issue of the Gazette supplement and nilPL CaU and e your wants known
call attention to new supplies as follows woma

Pear

ASBESTOS FELT MIXTURE
The STANDARD pipe and boiler covering

and Hair Felt

Palace and Vulcan Kerosene Oils
A large stock at bottom prices

FRAKKLYN STOVE COAL in quantities to suitIncreased stocks and lines of Shelf Goods and Mechanics Tools

Fles Sarws Planes E3Uct
A large line of AGATE WARE A splendid COOKnca mnrnVAVVii-a new invention which should be in every nice kitchen

Fop the rest call and see for yourself I
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WILLIAMS DIMOND CO

Shipping Commission merchant
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THE0 H DA VIES CO

Commission Merchants

133 St near Bush S F Cat
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DMI
Is a Reliable Remedv for r ComDlaint jlad
ills caused by a deransed or toroid condition at
the Liver as Dyspepsia Constipation IHHo
ness Janndice Headache Malaria Khaetc It regalate the bowels purifies tii
blood strengthens the system assists tgeatls8

IXVALUABLE FAMILY MEDICIHE
Thousands of Testimonial proTe lt merit
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BENSON SMITH CO
Agent for Hawaiian Icfends

DR J COLLIS BROWNES

OHLOEODTJSTE
THE OKIGrNAL and OXLY GENUINE

Advice to Invalids if you wish to obtainqnlct refrcshinsrelecD free from heailarhf re
lief from pain and antilh to cairn and saiunthe weary achlnga of protracted disease In ¬
vigorate the nervons media and regulate thecirculating systems of the body joa will btdvideyourteit with that marvellous remedy dis ¬
covered by Dr J Collls Browne ate Anay
Medical Staff to which he gate the name efUIILORODYNE and whtch is admittedly tieprofession to be the most wonderful and Tata
able remedy ever discovered

CI1LOIIODYNE is the bestremedyknewsfw
Coughs Consumption Bronchitis Asthma

CULORODYXE acta like a charm ia Dterr
hoea and is the only specific in Cholera andDysentery

CHLOKODYNE effectually ent ukart ll
tacks of Epiltp y Hysteria Falpitatioa ntiSpasms

CIILORODYNB is the only palttattre te Ne
ralgia Rheumatism Gout Cancer ToothadM
Meningitis ic

From Symes i Co Fhsrmtceutical Chem-
ists

¬

Medical Hall Simla Jaauarr S ISfa TJ T Davenport Esq M Great Rnssell StreetBloomsbury London Dear Sir We eabmesthis opportunity of congratulating yea npon tatftwide spread reputation this Justly esteemed
medicine Dr J Collls Itroivnen Chisredyae
has earned for Itself not only in HlndseUB

tout all over the East Asa remedy for gusialutility we must question whether a better Isimported into the country and we shall be gjadto hear of its finding a place In every Anglo
Indian home The other brascs we are idrryto say are now relegated to the native btiaari
and judging from their sale we fancy theirsojourn there will be bnt pv nrr nt tr
could multiply instances ad infinitum at the xtraordinary efficacy of Dr Collls Brownes CTiIorodyne in Diarrhoea and Dysentery Spasm
Cramps Neuralgia theVomiUng of PreeBasarand as a general sedative that have oceciednnaer our personal observation dorlnr anryears In Choleraic DIarrhcea and even la themore terrible forms of Cholera itselfwitnessed its surprisinaly controlHajr pAar
We have never used any other foris oftUsmedicine than Colhs Browne s Iron a anaCdnviction that it is decldelyttebetanda7io
from a sense of duty we owe to the preterites --
and the public as we are of i

substltuton of any other than ColHBrfW2
IsaDELiBEnATrBnrACH oitaith ox Tar pairOr THE CHEMIST TO fBESCBWEB JUJB rATTISTauke We are Sir faithfully yonrsSji07 Mabers of the Pharra of
Fsw UU Eellythe VJeoy Ctel

CAUTION Vice Chancellor
Wood stated that Dr J BrJwi wfundoabUdly the Inventor of ChteredyEE tJle V ot the defendant PrewBaa1
Hberately untrue wMchhe regretlrt 1 S

8WOra Tlaes1SW Jly J

Soldin bottle at is ld Sand lis each None is wttSoitS
words Dr J Colli Brownes ChlolStaiVlEthe Government stamp OverwhetaliVailfcal testimony accompanies each Bottle

Caution Beware of Piracy and Imitanoas
Sole Manufacture J T DAVENPOKTGreat 7nn m vwc uiuuiuioon ioasoa1117 m

BENSON SmTH CO

JOBBlNti AND MANlTACTFRnre

PHARMACISTS
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CHEMICA1S
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